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(Note: The English is translated by the author after the Chinese version was formally released. )
中国改革开放始于1978年，2018年是中国改革开放和对外开放第40年。1949年建国至1978年近30年时间，中国实行严格的计划经济，外商逐渐退出中国市场。中国自1978年确立了把工作中心转移到经济建设上来，实行改革开放，重回中国市场的外商投资伴随改革开放而发展。《 中外合资经营企业法》（1979）、《 外资企业法》（1986）和《 中外合作经营企业法》（1988）也应运而生，解决了引进外资之初中国没有关于公司经营的相关制度的“当务之急”，早于中国《 公司法》（1993）的诞生。中国法律在外商投资的各个环节，既有特殊优待又有严格限制，形成了外资和内资企业法律体系上的“双轨制”和“二元结构”。在全球新一轮科技革命及第四次工业革命的背景下，中国的国家综合竞争能力及多项经济指标均位于世界前列，中国企业参与全球产业链高附加值产业环节能力增强，中国对外开放进一步加深，对外资企业的特殊规定逐步过渡到内外一视同仁。颁行《外商投资法（草案）》无异于起到对外资内资统一平等地适用法律的宣示性作用，不仅是中国外资立法的里程碑，亦是中国以市场为主导的深化经济体制改革的制度承诺。

The year 2018 marks the 40th anniversary of China’s Reform and Opening-up Policy, which began in 1978.  During the 30 years from 1949 to 1978, China implemented a strict planned economy, and foreign businesses gradually withdrew from the Chinese market.  Since 1978, China has established a policy of shifting the focus to economic development, carrying out reforms and opening up access, which caused foreign businesses to return and prosper in to China.  The Law of the PRC on Sino-Foreign Equity Joint Ventures (1979), the Law on Foreign-invested Enterprises (1986), and the Law of the PRC on Chinese-Foreign Contractual Joint Ventures (1988) also came into being, which solved the “urgent affair” that China had no relevant institution on company operations at the beginning of introducing foreign capital, and was prior to the enactment of the Company Law (1993).  The Chinese law has both special preferential treatment and strict restrictions in all aspects of foreign investment, forming a “dual track system” and a “dual structure” in the legal system for foreign and domestic invested enterprises.  With the new global scientific and technological revolution and the fourth industrial revolution, China’s national competitiveness and a number of economic indicators are among the top in the world, and Chinese enterprises have enhanced their ability to participate in all aspects of high value-added industries in the global industrial chain.  China’s opening-up has further deepened, and the special provisions for the foreign-invested enterprise have gradually transitioned to equal treatment to foreign and domestic enterprises.  The promulgation of the Foreign Investment Law (Draft) is tantamount to a declaration of the unified and equal management of foreign and domestic investment, which is not only a milestone of Chinese legislation on foreign investment, but also an institutional commitment of China’s market-oriented deepening of economic restructuring.
1. 《外商投资法（草案）》（2018）与《外国投资法（草案征求意见稿）》（2015）

Comparison of the Foreign Investment Law (Draft) (2018) and the Foreign Investment law (Draft for comments) (2015)
《外商投资法（草案）》（2018）共六章，分别为总则、投资促进、投资保护、投资管理、法律责任和附则，一共39条，约3,386个汉字。《外国投资法（草案征求意见稿）》（2015）共十一章、170条，约18,000个汉字。《外商投资法（草案）》（2018）的规定具有原则性和框架性的特点，更加精简。此外《外国投资法（草案征求意见稿）》（2015）的公布机关为商务部，而《外商投资法（草案）》（2018）的公布机关为人大常委，后者效力层级更高。在2019年2月24日征求意见结束后，有望于2019年内根据人大常委的立法程序，得以正式公布实施。《 外商投资法》正式实施以后，新设立的外商投资企业应当遵循新法的规定，但是此前设立的外商投资企业有5年的过渡期，“可以继续保留原企业组织形式”。我们理解，适用5年过渡期的实际上不限于“企业组织形式”，还应包括适用于外商的其他法律规定，我们可以观察一下该法正式公布时的最终措辞。 
The Foreign Investment Law (Draft) (2018) consists of six chapters, namely, General Provisions, Investment Promotion, Investment Protection, Investment Management, Legal Liability and Supplementary Provisions, with a total of 39 articles and about 3,386 Chinese characters.  The Law on Investment of Foreign Country (Exposure Draft) (2015) has 11 chapters, 170 articles and about 18,000 Chinese characters.  The provisions of the Foreign Investment Law (Draft) (2018) are characterized by principles and framework and are more streamlined.  The Standing Committee of the National People's Congress (“NPC”) promulgated the Foreign Investment Law (Draft) (2018), which supersedes the Law on Investment of Foreign Country (Exposure Draft) (2015) promulgated by Ministry of Commerce and enjoys a higher legislative effectiveness.  After the public comments on February 24, 2019, the Foreign Investment Law is expected to be officially announced and implemented in 2019 in accordance with the legislative procedures of the Standing Committee of the NPC.  After its implementation, newly established foreign-invested enterprises must comply with the provisions of the new law, but foreign-invested enterprises previously established will be afforded a five-year transition period where “they may continue to keep their original form of organization”.  Based on our understanding, the five-year transitional period is applied to not only the enterprise organization form, but also other provisions applicable to foreign investors.  We may pay attention to the final words when it is officially enacted.
此外，《外商投资法（草案）》（2018）将《外国投资法（草案征求意见稿）》（2015）由“外国”改为“外商”。由于中国外商投资中华侨尤其是港资占有很大比例，台湾地区和澳门的投资并非来自“外国”，传统上却被视为“外商”，这一修改具有符合国情的现实意义，更加贴切。 
In addition, the Foreign Investment Law (Draft) (2018) altered the subject of the Law on Investment of Foreign Country (Exposure Draft) (2015) from “investment of a foreign country” to “foreign investment”.  Since a large proportion of Chinese foreign investment is from overseas Chinese, especially from Hong Kong, and that investments from Taiwan and Macao are traditionally regarded as “foreign investment” rather than investment from “foreign country”, such modification is of practical significance and is more relevant to national conditions.

2. 《外商投资法（草案）》（2018）下外商投资的市场准入

Market Entry under the Foreign Investment Law (draft)(2018)
投资目标国当地的政策是跨国公司外商投资考察的重要因素之一，对外商在中国的长远战略发展和定位具有实质性参考意义。《外商投资法（草案）》（2018）的立法目的是为外商在中国的投资打造更加稳定的政策环境。通过负面清单管理的统一平等的外资市场准入规则是外商投资管理政策的大势所趋。2018年6月30日，商务部颁布了《 外商投资企业设立及变更备案管理暂行办法（2018修正）》，进一步简化2016年即取代“注册制”的“备案制”，事前审批不是外商投资的前置程序，规定对属于备案范围的外商投资企业在工商登记办理设立登记时，一并在线报送外商投资企业设立备案信息（第5条）。《外商投资法（草案）》（2018）将从法律层面进一步确认“国家对外商投资实行准入前国民待遇加负面清单管理制度”（第4条），以“营造稳定、透明、可预期的投资环境”（第3条）。“国家支持企业发展的各项政策同等适用于外商投资企业。”（第9条）这些宣示性规定实际上是中国全面深化改革,对中国经济进行结构性调整和供给侧改革,以市场促发展,增进企业活力,减少政府行政审批在外商投资领域的必然制度表征。 

 The local policy of target country is one of the vital factors considered by multinational companies when investigating the foreign investment, and is of substantial significance for the long-term strategic development and positioning of foreign investors in China.  The Foreign Investment Law (Draft) (2018) aims to create a more stable policy environment for foreign investors.  The direction is that China will manage the market entry policy on foreign investment by negative list equally applicable to domestic enterprise.  On June 30, 2018, the Ministry of Commerce promulgated the Provisional Measures on Administration of Filing for Establishment and Change of Foreign Investment Enterprises (Amended 2018), which further simplifies the “filing system” that replaced the “registration system” in 2016.  In accordance with the provisional measures above, the prior examination and approval is not a pre-procedure for foreign investment, and it also stipulates that foreign-invested enterprise that fall within the scope of “filing” must submit the filing information online as earlier as handling the registration of establishment (Article 5).  The Foreign Investment Law (Draft) (2018) further confirms that “the state shall implement the pre-establishment national treatment plus negative list management system for foreign investment” (Article 4) in order to “create a stable, transparent and foreseeable investment environment” (Article 3).  “All policies of the states supporting the development of enterprises are equally applicable to foreign-invested enterprises” (Article 9).  In fact, these declaratory provisions are an inevitable institutional manifestation of China's comprehensive deepening of reform, structural adjustment and supply-side reform of Chinese economy, so as to promote the development of the market, enhance the vitality of enterprises and reduce the government's administrative approval in the field of foreign investment.  
长久以来，中国对外商可以在中国投资的行业按照1995年（后经过7次修改）公布的《 指导外商投资方向暂行规定》和《 外商投资产业指导目录》进行规定，分为鼓励类、限制类和禁止类，不属于这三类的行业为允许外商投资的行业。2018年6月28日，发改委和商务部颁布《 外商投资准入特别管理措施（负面清单）（2018年版）》，形式上将原来的限制类和禁止类统一放入“特别管理措施”项下，内容上进一步减少了禁止和限制外商投资的行业，从股权结构、法定代表人国籍以及外籍高管人数三个方面对某些行业进行限制性规定。根据目前的规定，汽车制造业逐渐开放，而与互联网和新闻传媒相关领域仍然受到比较严格的规制。鼓励类项目虽然未列入，但是将仍然按照原《 外商投资产业指导目录》进行执行。 

 For a long time, regulations on the industries in which foreign investors can invest in China have been in accordance with the Interim Provisions on the Direction of Foreign Investment and the Catalogue of Industries for Guiding Foreign Investment promulgated in 1995 and amended seven times in the following years.  This divided industries into encouraged, restricted and prohibited.  Industries not belonging to any category are permitted for foreign investment.  On June 28, 2018, Special Management Measures for Foreign Investment Access (Negative List) (2018) was promulgated by the National Development and Reform Commission (“NDRC”) and the Ministry of Commerce, which uniformly put the restricted and prohibited categories into “special management measures”.  In terms of content, it further diminished the scope of restricted and prohibited industries, and stipulated restrictive provisions for some industries from three aspects:  Equity structure, the nationality of legal representatives and the number of foreign senior executives.  In terms of the current regulations, the automobile manufacturing industry is gradually opening up, while fields related to the Internet and news media are still subject to comparatively stricter regulations.  Although the encouraged industries are not included in this document, they will still be implemented in accordance with the original Catalogue of Industries for Guiding Foreign Investment.
对于《 外商投资准入特别管理措施（负面清单）（2018年版）》未涉及的行业及事项，如果对内资有其它规定，也将统一适用于外资。例如，2018年12月25日，发改委、商务部印发《市场准入负面清单（2018年版）》的通知，对企业可以从事的商业活动，进行 

“全国一张清单”管理模式。包含禁止和许可两类事项。对禁止准入事项，市场主体不得进入；对许可准入事项，获得批准后才可以进入。该规定是统一适用于内资和外资的，长期以来由发改委管理的《 产业结构调整指导目录》和《 政府核准的投资项目目录》基本上直接纳入《市场准入负面清单（2018年版）》，统一规定。 

 For industries and matters not involved in the Special Management Measures for Foreign Investment Access (Negative List) (2018), any other regulation on domestic investment will be uniformly applied to such industries and matters.  For example, on December 25, 2018, the NDRC and the Ministry of Commerce issued a notice on the Market Access Negative List (Amended 2018) to implement the “one list nationwide” management on industries that enterprises can engage in, which included both prohibited and permitted items.  The regulation that “for the prohibited items, market entities shall not access, while they may access after obtaining approval of the permitted items” is uniformly applied to both domestic and foreign invested enterprises.  The Catalogue for Guiding Industrial Restructuring and the Catalogue of Investment Projects Approved by the Government, which have long been managed by the NDRC, are basically directly incorporated into the Market Access Negative List (Amended 2018) for unified regulation.
此外，对于来自香港、澳门、台湾地区以及其他与中国签署或者参与的双方或者多边条约和协定的国家或者地区的投资，中国还有特殊的更加优惠的准入措施。对于在中国境内特殊经济区域的投资，也有更加优惠的准入措施。例如2016年5月31日国务院 《 关于在内地对香港、澳门服务提供者暂时调整有关行政审批和准入特别管理措施的决定》（国发〔2016〕32号）和《 工业和信息化部关于港澳服务提供者在内地开展电信业务有关问题的通告》（工信部通信〔2016〕222号）规定，进一步扩大开放服务业，来自香港和澳门的投资者将暂时调整 《 外商投资电信企业管理规定》中关于“经营增值电信业务（包括基础电信业务中的无线寻呼业务）的外商投资电信企业的外方投资者在企业中的出资比例，最终不得超过50%”的规定，来自香港和澳门的投资者在部分增值电信领域的投资可以突破50%，甚至设立100%持股的独资公司。 

 In addition, China has special and more preferential access measures for investment from Hong Kong, Macao, Taiwan and other countries or regions that have signed or participated in bilateral or multilateral treaties or agreements with China, as well as for investment in special economic zones within China.  For instance, on May 31, 2016, the State Council promulgated the Decision on Temporary Adjustments to the Administrative Approval Items and Special Administrative Measures on Admission for Hong Kong and Macau Service Providers in Mainland China (Guo Fa[2016] No.26) and Notice of the Ministry of Industry and Information Technology on Issues Relating to Hong Kong and Macau Service Providers Engaging in Telecommunication Business in Mainland China (Gong Xin Bu Tong Xin [2016] No. 222), which advised further opening up on service industries.  It further stipulated that investors from Hong Kong and Macao would temporarily adjust the application of the Provisions on Administration of Foreign-funded Telecommunications Enterprises that “capital contribution ratio of foreign investors in a foreign-funded telecommunications enterprises operating value-added telecommunications businesses (including wireless paging service in basic telecommunications business) shall not exceed 50% ultimately”, resulting in that investors from Hong Kong or Macau can exceed the 50% capital contribution ratio, and may even establish independently invested, 100% owned company, in terms of some telecommunications services.
外商投资企业的“云”类业务必然与某一种或者某几种增值电信业务、甚至基础电信业务有关，来自香港和澳门地区以外的其他国家和地区的投资者仍然需要遵守出资比例的限制，“绕道”香港或者澳门设立公司再向内地进行投资一般将会面临“穿透”监管，资本的实际拥有者对于认定投资来源具有决定性影响，尤其是对于已经树立了良好知名品牌的国际公司。但是，随着“云”类业务和与之紧密联系的大数据算法逐渐成为几乎所有企业的“底层”竞争能力，对某些增值电信（云类）业务监管的“松绑”只是时间的问题，尽管外商仍然需要面对国家安全审查和数据跨境传输等内外资统一适用的监管措施。外商投资企业在布局该类新业务时，应当充分协同技术、商业、销售、运营、法律和政策部门，评估其项目所处阶段中国法律政策对特定项目商业运营后的影响，及时调整商业模式，规避因政策不确定性带来的风险。 

 The “cloud” business of foreign-invested enterprises is bound to be related to one or several value-added telecommunications service, or even basic Telecommunication service.  Investors from countries and regions other than Hong Kong and Macau would still be subject to the limits on the ratio of contributions.  Bypassing those limits through setting up a company in Hong Kong or Macau before investing in the hinterland would generally face heavy supervision since the actual owners of the capital have a decisive influence on the identification of sources of investment, especially for international companies that have established well-known brands.  Nevertheless, as cloud business and big data algorithms have gradually become “fundamental” for the competitiveness of almost all enterprises, it is only a matter of time before some value-added telecommunications (cloud) businesses are deregulated.  Foreign investment still needs to confront regulatory measures which are uniformly applied to domestic and foreign investment, such as national security review and cross-border data transmission supervision.  In the layout of such business, foreign-invested enterprises should fully coordinate with technical, commercial, sales, operation, legal, and internal policy departments to evaluate the impact of Chinese laws and policies on the commercial operations of specific projects at the project stage, timely adjust business models, and avoid the risk caused by policy uncertainty.
3. 《外商投资法（草案）》（2018）对VIE结构的影响

Implications on VIE under the Foreign Investment Law (draft)(2018)
VIE（Variable Interest Entity）结构是指可变利益实体，是一种投资者控制公司的特殊形式，即投资者并非以股权方式控制经营实体，而是以和经营实体签署协议的方式进行控制，回收利润。在中国VIE有时被用于规避禁止或者限制外商投资的行业，因为其“协议控制”经营实体而非“股权控制”经营实体可以被解释为“非投资”行为，从而不受对外商投资行业的限制。商务部《外国投资法（草案征求意见稿）》（2015）试图明确外国投资包括“通过合同、信托等方式控制境内企业或者持有境内企业权益。”（第15条第6项），但是《外商投资法（草案）》（2018）仅原则性规定外商投资为“直接或者间接在中国境内进行的投资活动”，包括新设、增资、并购和其他方式（第2条）。因此，关于VIE结构的合法性风险并未因《外商投资法（草案）》（2018）的颁行而增大，虽然企业仍然应当关注后续立法及司法实践的变化。中国的法律实践中，对VIE结构的合法性认定不一，我们可以从判例和立法两个方面分析。 

 VIE (Variable Interest Equity) Structure is a special investment structure for investors to control a company.  In others words, the investor does not control the operating entity in equity, but controls and obtains profits by signing agreements with it.  In China, VIE is sometimes applied to avoid industry-entry limits where foreign investment is prohibited or restricted.  This is because the way in which it controls the operating entity by “agreement”, rather than “equity”, so it can be interpreted as “non-investment” that is not subject to restrictions on foreign-funded industries.  The Law on Investment of Foreign Country (Exposure Draft) (2015) attempts to clarify that foreign investment includes "controlling or holding the rights and interests of domestic enterprises through contracts, trusts and other methods” (Article 15, paragraph 6).  However, the Foreign Investment Law (Draft) (2018) only stipulates in principle that foreign investment is “investing activities carried out directly or indirectly within the territory of China”, including new establishment, capital increase, merger and acquisition and other methods (Article 2).  Hence, the legal risk of VIE does not increase with the enactment of the Foreign Investment Law (Draft) (2018).  However, enterprises should still pay attention to the changes in subsequent legislation and judicial practice.  In Chinese legal practice, the identification of validity of VIE is different, and can be analyzed through various cases and legislation.
从判例看，最高人民法院于对长沙亚兴置业发展有限公司与北京师大安博教育科技有限责任公司的合作合同纠纷案[ (2015)民二终字第117号]的判决并未因为VIE结构否认交易的合法性，但是早些时候在华懋金融服务有限公司与中国中小企业投资有限公司股权纠纷一案中，北京市高级人民法院也曾对VIE的合法性进行了质疑，认定实际出资人和受托投资管理人之间的合同无效。前一个案例为教育行业的投资，而后一个案例为金融行业的投资。 

  With respect to cases, in the Supreme People’s Court decision concerning the cooperative contract dispute between Changsha YaXing Real Estate Development Co. LTD and Beijing Normal University Anbo Education Technology Co. LTD[(2015)Civil II Final Award No. 117], the validity of the transaction is not denied due to VIE.  While in a previous decision concerning the equity dispute between Huamao Financial Services Co. LTD and Chinese SMEs Investment Co. LTD, the Beijing High People’s Court also questioned the validity of VIE and found the contract between the actual investor and the entrusted investment manager null and void.  The former case is about investment in education, while the latter is about investment in finance.
从立法看，不同行业采用VIE结构所面临的合规风险也不一样，例如在各类云业务相关的增值电信行业，信息产业部《 关于加强外商投资经营增值电信业务管理的通知》（2006）明确规定，“境内电信公司不得以任何形式向外国投资者变相租借、转让、倒卖电信业务经营许可”，但是随着自由贸易区的设立，外商投资个别增资电信业务呈现出“松绑”的趋势；而对于“互联网新闻信息服务、网络出版服务、网络视听节目服务、互联网文化经营（音乐除外）、互联网公众发布信息服务（上述服务中，中国入世承诺中已开放的内容除外）”等新闻类行业，则仍然是《 外商投资准入特别管理措施 （负面清单）》（2018年版）明令禁止外商投资的领域。可见，外商采用VIE结构在法律禁止或者限制的不同行业进行投资，其合规风险并不一样，需要对产业趋势、投资行业、立法动向、投资细节等要素进行详细的合规分析，以平衡投资收益与政策风险。  

  In terms of legislation, different industries confront different compliance risks when utilizing VIE.  For instance, in the value-added telecommunications industry related to various cloud businesses, the Notice on Strengthening Administration of Foreign-funded Value-added Telecommunications Business (2006), promulgated by the Ministry of Industry and Information Technology, has stipulated explicitly that “domestic telecommunications companies shall not lease, transfer or resell telecommunications business licenses to foreign investors in any form”.  However, with the establishment of free trade zones, there has been a trend of deregulation in some foreign-funded value-added TS.  Nevertheless, news media industries such as “Internet news information services, Internet publishing services, Internet audio-visual program services, Internet culture operations (except music), and Internet public information services” are still fields that prohibit foreign investment in accordance with the Special Management Measures for Foreign Investment Access (Negative List) (Revision 2018).  It can be seen that the compliance risks of foreign investors investing in different industries prohibited or restricted by law by using VIE are not the same.  Detailed compliance analysis of industry trends, investment industries, legislative trends, investment details and other factors are required to balance investment returns and policy risks.
4. 《外商投资法（草案）》（2018）与区域、地方外资政策

Foreign Investment Law (draft)(2018) and Regional and Local Foreign Investment Policies
《外商投资法（草案）》（2018）多处提及区域及地方政府，明确特定区域实行外商投资试验政策措施，国务院还可以设立特殊经济区域（第13条），采取优惠措施（第14条）。 地方政府在法定权限内亦有权制定外商投资促进政策（第18条），不得违法减损外商投资企业的合法权益或者增加其义务，不得违法设置市场准入和退出条件、违法干预或者影响外商投资企业的正常生产经营活动（第23条）。 

  The Foreign Investment Law (Draft) (2018) repeatedly refers to regional and local governments, and clarifies the implementation of foreign investment pilot policy measures in specific regions.  The State Council may also establish special economic zones (Article 13) and adopt preferential measures (Article 14).  The local government also has the power to formulate foreign investment promotion policies within the statutory authority (Article 18), and cannot reduce the legitimate rights and interests of foreign-invested enterprises or increase their obligations, and may not improperly set market access and exit conditions, intervene or influence the normal production and operation activities of foreign-invested enterprises (Article 23).
中国的改革开放始于对外资的开放，而对外资的开放呈现实验性和区域性特点，在特定区域试点成功，再推广至全国。早期的经济特区集中于中国南部的珠三角，包括深圳、珠海、汕头、厦门和海南岛5个特区，后来逐步开放由北至南分布于太平洋西岸的包括上海在内的16个东部沿海城市，扩及渤海湾和长三角等区域。自2013年设立中国（上海）自由贸易实验区开始至2018中国（海南）自由贸易试验区成立，在12个沿海及内陆中西部省和直辖市内设立自由贸易实验区。 

  China’s Reform and Opening-up policy began with the opening of foreign investment.  The openness to foreign investment, which displays experimental and regional characteristics, gradually was promoted throughout the entire country.  The early special economic zones were concentrated in the Pearl River Delta region in southern China, including five special zones in Shenzhen, Zhuhai, Shantou, Xiamen and Hainan.  Later, it spread to 16 eastern coastal cities, including Shanghai, which were distributed from the north to the south on the west coast of the Pacific Ocean.  This gradually opened and expanded to areas such as the Bohai Bay and the Yangtze River Delta.  Since the establishment of the China (Shanghai) Free Trade Experimental Zone in 2013 and the 2018 China (Hainan) Free Trade Zone, Free Trade Experimental Zones have been established in 12 coastal and inland central and western provinces and municipalities.
我们以电信领域为例来看一下特定区域和特殊经济区域实施的更加宽松的外资政策。2018年6月28日《 外商投资准入特别管理措施（负面清单）（2018年版）》规定除电子商务外的“增值电信业务的外资股比不超过50%”并未突破长久以来中国的增值电信法律政策对外放持股比例的要求。但是，在2013年9月18日 《国务院关于印发中国(上海)自由贸易试验区总体方案的通知》（国发[2013]38号）和2013年12月21日《国务院关于在中国(上海)自由贸易试验区内暂时调整有关行政法规和国务院文件规定的行政审批或者准入特别管理措施的决定》（国发[2013]51号）中，明确一定条件下，允许外资企业经营特定形式的部分增值电信业务，暂停实施《 外商投资电信企业管理规定》中关于增值电信外资比例及特殊审批要求。更进一步，在2018年6月30日《 自由贸易试验区外商投资准入特别管理措施（负面清单）》（2018年版）规定，“上海自贸实验区原有区域（28.8平方公里）试点政策推广至所有自贸试验区执行。”而在2018年9月24日《国务院关于印发中国（海南）自由贸易试验区总体方案的通知》（国发〔2018〕34号）中，明确“将增值电信业务外资准入审批权下放给海南省，取消国内多方通信服务业务、上网用户互联网接入服务业务、存储转发类业务外资股比限制，允许外商投资国内互联网虚拟专用网业务（外资股比不超过50%）。” 

 Taking the telecommunications sector as an example, there are more liberal foreign investment policies implemented in specific regions and special economic regions.  In accordance with the Special Management Measures for Foreign Investment Access (Negative List) (Amended 2018) released on June 28, 2018, except for e-commerce, “the ratio of foreign-invested shares of value-added telecommunications services does not exceed 50%”, which, however, does not break the long-standing requirement of China's value-added telecommunications laws and regulations.  However, the Notice of the State Council on Printing and Distributing the Overall Plan of the China (Shanghai) Pilot Free Trade Zone on September 18, 2013 (Guo Fa [2013] No. 38) and Decision of the State Council on Temporary Adjustment of Administrative Approvals or Special Administrative Measures for Administrative Approvals and Access to State Council Documents in the China (Shanghai) Pilot Free Trade Zone on December 21, 2013 (Guo Fa [2013] No. 51) stipulated that under certain conditions, foreign-funded enterprises may engage in certain forms of value-added telecommunications services and the restriction on the equity that foreign investor may share and special approval requirements of value-added telecommunications in the Regulations on the Administration of Foreign-invested Telecommunications Enterprises shall be suspended. Further, the Special Management Measures for Foreign Investment Access in the Free Trade Zone (Negative List) (Amended 2018) stipulates that the pilot policies of the original area of the Shanghai Pilot Free Trade Zone (28.8 square kilometers) was extended to all free trade pilot zones.  The Notice of the State Council on Printing and Distributing the Overall Plan of the China (Hainan) Pilot Free Trade Zone" (Guo Fa [2018] No. 34) which was released on September 24, 2018, stipulates that the approval authority for local foreign investment in value-added telecommunications services must be transferred to the Hainan Province, and cancels the contribution ratio limit of domestic multi-party communication services, Internet access service for Internet users, and foreign exchange ratio of store-and-forward business. It also permits foreign investors to invest in domestic Internet virtual private network services (so long as foreign-cap shares do not exceed 50%).
从增值电信领域外资在特殊区域投资可享受的特殊政策可以看出，尽管法律有普遍限制性规定，值得探索特定区域的特殊优惠政策。而且，在内外资“一视同仁”统一监管的长远政策趋势及中国区域协调发展战略的时代背景下，并非专门针对外资设立的各种高新技术产业开发区、国家自主创新示范区等等各类产业园区对于符合条件的内外资企业都实行各种特惠措施，对于符合条件的企业还可以在法律允许范围内制定“一事一议”的优惠政策，是外商在选择投资落户地点应当考虑的战略因素。 

  The above special treatment in foreign investment in value-added telecommunications exemplifies that it is worthwhile to explore region-specific policies, despite general restrictions in the law.  Under the background of the long-term policy trends for favorable foreign investment combine with China’s regional coordinated development strategy of “uniform treatment” and unified supervision for both domestic and foreign investment, many kinds of industrial parks, such as high-tech industrial development zones and national independent innovation demonstration zones which are not specifically set up for foreign investment, have implemented various preferential measures for qualified domestic and foreign-funded enterprises.  For eligible enterprises, it is also possible to formulate preferential policies on the basis of the “one case, one discussion” policy within the scope permitted by law.  The above are the strategic factors that foreign investors should consider when choosing a place to invest in China.
除至上而下设立的特定区域、特殊经济区域和各类产业园区外，地方政府对于经济发展和增加就业的渴望是促进外资发展的强大动力。但是，实践中屡有地方政府违约、违规对外进行担保发生，一旦政府违约，外商的合法权益往往得不到有效保护。鉴于此，《外商投资法（草案）》（2018年）明确地方政府严格履约的责任，包括严格履行“依法作出的政策承诺”和“依法订立的各类合同”（第24条第1款）。《外商投资法（草案）》（2018年）有助于以后司法实践中对政府出具的保函做出对外商投资企业有利的认定，同时亦明确了政府确需改变承诺或者变更合同，应当给予补偿的制度（第24条第2款）。 

 Except for the specific areas, special economic areas and various industrial parks, the local government's desire for economic growth and increased employment is a powerful driving force for foreign investment development.  However, in practice, local governments have often breached contracts and conducted external guarantees that violate regulations.  Once the government defaults, the legitimate rights and interests of foreign investors often canot be effectively protected.  The Foreign Investment Law (Draft) (2018) clarifies that local governments must strictly follow their own obligations, including strict implementation of “policy commitments made according to law” and “contracts of various types concluded according to law” (Article 24, paragraph 1).  Furthermore, The Foreign Investment Law (Draft) (2018) clarifies that the local governments has a responsibility to perform obligations “diligently”, including strict implementation of “policy commitments made according to law” and “contracts of various types concluded according to law”.  The promulgation of the Foreign Investment Law (Draft) (2018) will provide protections for foreign-invested enterprises in future judicial proceedings, including identifying guarantees issued by the government and clarifying the government’s obligation for compensation in the event of a breach or change in the contract(Article 24, paragraph 2).
5. 《外商投资法（草案）》（2018）与外资企业产权保护

Foreign Investment Law (draft)(2018) and Protection of Proprietary Right of Foreign Enterprises
自2014年新《 公司法》颁行以来，中国公司注册资本制发生了实质性变化，除部分行业外，取消最低注册资本限制及实缴注册资本的要求，出资方式和非货币资产评估和验资等要求也更加灵活，公司章程可以自行约定。这些规定亦普遍适用于外商投资企业。 

 Since the issuance of the new Company Law in 2014, the registered capital system for Chinese companies has undergone substantial changes.  Except some select industries, the new system removes the minimum registered capital limit and the requirement to pay the registered capital.  Investment requirements, non-monetary assets assessment and capital verification requirements are also more flexible, and could be provided for in the company’s by-laws.  Such provisions are also generally applicable to foreign-funded enterprises.
除此之外，对外商投资企业适用的与出资和注册资本相关的特殊规定有的发生了变化，有的仍然适用。例如，中外合资经营企业中外商的出资比例不低25%才能享受外商投资企业待遇，但是由于对外商投资企业所得税优惠取消，统一适用内外资25%的所得税率，除部分地区和行业，外商在外资企业中的出资比例不再是享有税收优惠的依据，外商完全可以选择任意出资比例进行投资，这与《外商投资法（草案）》（2018）的立法目标是完全一致的。 

 In addition, some special regulations related to capital contribution and registered capital applicable to foreign-invested enterprises have changed and some remain applicable.  For example, a Sino-foreign joint venture company with a foreign investment ratio no lower than 25% can enjoy preferential treatment for foreign-invested enterprises.  However, due to the cancellation of the income tax concession for foreign-invested enterprises, domestic and foreign-funded enterprises now uniformly apply the same income tax rate of 25% for both domestic and foreign investment.  Except for some select regions and industries, the proportion of foreign investment in foreign-funded enterprises is no longer a basis for determining tax incentives.  Foreign investors can choose to invest in any proportion of capital contribution, which is completely consistent with the legislative objectives of the Foreign Investment Law (Draft) (2018).
再例如，仅对外商投资企业适用的“投注差”规定仍然有效。1987年3月1日《 国家工商行政管理局关于中外合资经营企业注册资本与投资总额比例的暂行规定》规定了外商投资企业的注册资本与投资总额的比例，“投注差”部分为外商投资企业可以对外借款的部分。同时，《 中外合资经营企业法实施条例》（2014年修订）明确“合营企业的投资总额（含企业借款），是指按照合营企业合同、章程规定的生产规模需要投入的基本建设资金和生产流动资金的总和”（第17条）。由于该“投注差”的规定仅适用于外商投资企业，有其鼓励外资以自有资金出资防止对外借款过高的特定历史背景，并不适用于内资企业，《外商投资法（草案）》（2018）实施以后，如何进行衔接、是否废除“投注差”的规定值得关注。 

 At the same time, the “ration between total investment and registered capital” rule applicable only to foreign-invested enterprises is still in effect.  The Interim Provisions of the State Administration for Industry and Commerce on the Ratio of Registered Capital and Total Investment of Sino-foreign Joint Ventures, which was released on March 1, 1987, stipulated the proportion of registered capital and total investment of foreign-invested enterprises.  The “ration between total investment and registered capital” becomes part of the foreign-invested enterprise that can borrow from outside parties.  At the same time, the Regulations on the Implementation of the Law on Sino-foreign Joint Ventures (modified in 2014) stipulated that “the total investment of a joint venture (including corporate borrowings) refers to the sum of capital construction funds and production liquidity funds that needs to be invested in accordance with the scale of production as stipulated in the contract and articles of association of the joint venture” (Article 17).  The “betting difference” rule applies only to foreign-invested companies, has and has a specific historical background that encourages foreign funds to invest using its own funds and prevents excessive borrowing. It is not applicable to domestic companies.  After the implementation of the Foreign Investment Law (Draft) (2018), it is worthy of attention on the connections and possible abolition of the “ration between total investment and registered capital” rule.
此外，《外商投资法（草案）》（2018）从根本制度的角度宣示保护外国投资者的投资和收益等合法权益（第5条），明确外商亦可以通过发行股票和债券等方式融资（第17条）， 保障外商自由向境外汇出其出资、利润、资本收益、知识产权使用费、依法获得的补偿或者赔偿（第21条）。对企业产权的保护是促进投资的核心，传统上由于政府、国企、民企及企业管理层产权划分不清晰是曾经阻碍中国内资企业发展的顽疾。《外商投资法（草案）》（2018）从制度层面体现了对外商投资企业产权制度的重视，是好的立法趋势。 

Furthermore, the Foreign Investment Law (Draft) (2018), protects foreign investors' investment, earnings and other legitimate rights and interests within the territory of China (Article 5). It also specifies that foreign-funded enterprises may conduct financing through a public offering of shares, corporate bonds or other securities (Article 17).  Additionally, it allows foreign-funded enterprise to freely transfer out contributions, profits, capital gains, intellectual property royalties, lawfully acquired compensation or indemnity and more within the territory of China (Article 21).  The protection of corporate property rights is the core of investment promotion efforts.  In the past, it hindered the growth of domestic enterprises that the ownership right of the enterprise among the government, state-owned enterprises, private enterprises and enterprise managers was unclear.  The Foreign Investment Law (Draft) (2018) reflects the emphasis attached to the proprietary rights system of foreign-invested enterprises from the institutional level, and has been a positive legislative trend.
《外商投资法（草案）》（2018）第20条原则规定对外商不实行征收，且对征收条件从公共利益需要、依照法定程序、给予公平、合理的补偿三方面进行了限定。中国第一部宪法（1954），即明确“国家为了公共利益的需要，可以依照法律规定的条件”进行征收，在历次宪法修正案中逐渐明确国家为了公共利益的需要，可以依照法律规定对土地和公民的私有财产实行征收或者征用并给予补偿。同时，《 宪法》（2018）还规定，“中华人民共和国允许外国的企业和其他经济组织或者个人依照中华人民共和国法律的规定在中国投资，同中国的企业或者其他经济组织进行各种形式的经济合作” （第18条）。2017年的十九大报告强调“保护外商投资合法权益。凡是在我国境内注册的企业，都要一视同仁、平等对待。”可以看出，中国对外资的开放政策从允许到逐步深化，40年间具有很强的延续性。即使发生征收，法律规定对内资和外资的征收行为都将在满足“公共利益”、“法定程序”“给予补偿”的条件下进行。 

According to the Article 20 of the Foreign Investment Law (Draft) (2018), the government does not expropriate foreign investment in principle, and conditions expropriation with respect to the public interest, legal procedures, and offering fair and reasonable compensation.  China’s first Constitution in 1954 clarified that “the government may make expropriation in accordance with the conditions stipulated by the law for the needs of the public interest”.  In previous constitutional amendments, it gradually clarified that the government may expropriate the land or citizen’s private property with compensation in accordance with the law and for the needs of public interests.  The previous constitutional amendments also have gradually clarified that the state may levy or expropriate the private property of land and citizens in accordance with the law in order to meet the needs of the public interest.  In addition, the Constitution (2018) also stipulates that “the People's Republic of China permits foreign enterprises, other foreign economic organizations and individual foreigners to invest in China and to enter into various forms of economic co-operation with Chinese enterprises and other economic organizations in accordance with the law of the People's Republic of China” (Article 18).  The reports of the 2017 19th National Congress of the CPC emphasizes “protecting the legitimate rights and interests of foreign investment,” and that “any enterprise registered in China must be treated equally.”  It could be seen that China's opening-up policy on foreign investment has been extended from permitting to gradual deepening, and it has a strong continuity in 40 years.  Even if an expropriation occurs, the law stipulates that the domestic and foreign capital collection will be carried out under the conditions of “public interest” and “legal procedure” with “compensation”.
值得一提的是，《外商投资法（草案）》（2018）亦强调了外商一直非常关注的知识产权保护问题，更是明确“行政机关及其工作人员不得利用行政手段强制转让技术”（第23条），且没有任何例外规定，充分尊重外商投资企业经营自主权。实际上，无论是《 专利法》（2008修正），还是2015年最终定稿并有望于近期公布的《专利法修改草案》，都没有关于“专利强制转让”的规定，尽管中国《 专利法》（2008）第6章（第48条至第58条）专章规定了专利的强制许可制度。《外商投资法（草案）》所提及的“转让”和《 专利法》提及的“许可”性质并不一样，而且从1984 年我国第一部《 专利法》实施以来，至今尚未发布过一例专利强制许可使用。《外商投资法（草案）》（2018）正式生效以后，对于专利比较集中的药品、计算机、机械和生物等技术领域在中国投资的外商的影响应当结合全国人大常委会有望近期公布的《专利法修改草案》，进行综合评估，总的立法趋势是对专利权人合法权益进行更多的制度层面保护。 

 Remarkably, the Foreign Investment Law (Draft) (2018) also emphasizes the issue of intellectual property protection, and foreign investors have taken notice.  It clearly states that “the administrative organs and their staff shall not use administrative means to force the transfer of technology” (Article 23).  There is no exception to this article, which fully reflects the full respect of the autonomy of foreign-invested enterprises.  In fact, Neither the Patent Law (modified in 2008), nor Patent Law Amendment that was finally drafted in 2015 and is expected to be released soon, provides provision on “compulsory transfer of patents”. The Chapter 6 (Articles 48 to 58) of China Patent Law (modified in 2008) only provides for a compulsory licensing system for patents.  The “transfer” mentioned in the Foreign Investment Law (Draft) (2018) and the “license” mentioned in the Patent Law (modified in 2008) are not the same, and since the implementation of the first Patent Law in 1984, no cases on compulsory patent licensing has been reported yet.  After the Foreign Investment Law (Draft) (2018) came into effect, the impact on patent-intensive industries, such as pharmaceuticals, computers, machinery and biology, should be comprehensively evaluated in conjunction with the revisions to the Patent Law by the Standing Committee of the NPC.  In general, China’s general legislative trend is to reflect stronger protection for the owner of intellectual property rights.
6. 《外商投资法（草案）》（2018）与外商投资企业平等参与权与平等经营权

Foreign Investment Law (draft)(2018) and the Equal Participation and Business and Marketing Rights
《外商投资法（草案）》（2018）在2019年2月24日前仍然处于征求意见阶段，社会公众可以通过人大常委网站（http://www.npc.gov.cn/COBRS_LFYJNEW/user/UserIndex.jsp?ID=13126141）提交意见。该草案第10条规定，制定与外商投资有关的法律、法规、规章，应当听取外商投资企业的意见和建议。实际上起到“提醒”外商投资企业应当充分利用该条规定参与到立法决策中的作用，争取对自身以及自身所处的行业的有利规定。对于在中国投资规模比较大的外商投资企业，通过其合规和法律部门及政府关系部门积极参与对立法草案的评述；对于中小型企业，可以利用行业协会、中国的律师事务所等专业组织机构向立法机关集中传递意见。外商投资企业应当重视该条规定，不要轻视该条规定的作用，发掘与政府部门保持良好沟通的潜在价值。 

 The Foreign Investment Law (Draft) (2018) is still in the stage of soliciting opinions before February, 24, 2019, and the public can submit their opinions through the website of the standing committee of the NPC（http://www.npc.gov.cn/COBRS_LFYJNEW/user/UserIndex.jsp?ID=13126141）.  Article 10 of the draft law stipulates that the opinions and suggestions of foreign investors will be considered while implementing the laws, regulations and rules.  This should encourage all foreign-invested enterprises to make full use of this provision to participate in legislative decision-making and strive for favorable provisions for themselves and their industries.  For foreign-invested enterprise with comparatively large scale of investment, they can actively participate in the comments on the draft legislation through their compliance and legal departments and government-relations department; for small and medium sized enterprises, professional organizations such as industry association and Chinese law firms can be used to centrally deliver their opinions to legislature.  Foreign-funded enterprise should not underestimate the role of providing comments, and instead, should take it seriously and explore the potential value of maintaining good communication with the government.
标准化是促进产业发展和技术进步的重要手段，与国际标准对标衔接是中国标准化进程中的重要课题。中国《 标准化法》颁行于1988年，于2018年1月1日修订实施，是由人大常委通过的又一部重量级法律。涉及“农业、工业、服务业以及社会事业等领域需要统一的技术要求。” “包括国家标准、行业标准、地方标准和团体标准、企业标准。” 《外商投资法（草案）》（2018）第15条亦规定“外商投资企业平等参与标准化工作”，中国的强制性标准同样适用于外商投资企业（第15条）。同理，我们建议外商投企业通过各种灵活方式主动积极参与中国标准化制定过程，介绍所在国家和国际行业标准，力争对自己有利的规定。 

 Standardization is important to promote industrial development and technological progress, and convergence with international standards is a significant goal of China’s standardization process.  The Standardization Law is a significant piece of legislation in China, and was enacted in 1988 and amended on January 1, 2018.  “Unified technical requirements are necessary in the fields of agriculture, industry, service industry and social undertakings” and include “national standards, industry standards, local and group standards, and enterprise standards.”  The Foreign Investment Law (Draft) (2018) also stipulates that “foreign-invested enterprises shall equally participate in the standardization work”, and China's mandatory standards will also apply to foreign-invested enterprise (Article 15).  Similarly, foreign-invested enterprises should actively participate in China’s standardization formulation process through flexible means, and introduce their national or international industry standards to help shape a more beneficial standardization framework.
《外商投资法（草案）》（2018）还提及保障外商投资企业在政府采购中与国内企业享有平等竞争的权利（第16条）。政府采购项目是部分在华外商投资企业重要的利润来源，该规定一定程度上体现了中国确保外商投资企业合法权益的立法原则，虽然实践中部分涉及国家安全和网络安全等敏感行业的外商投资企业因为政府决策时的各种考量因素（例如成本），和国内企业竞争时并不占优势。该条规定在实践中对外商的价值应当结合政府部门的实践做法综合考察。 

The Foreign Investment Law (Draft) (2018) also mentions the protection of the right of foreign-invested enterprises to enjoy equal competition with domestic enterprises in government procurement (Article 16).  Government procurement projects are an important source of profits for some foreign-invested enterprises in China.  To an extent, such provisions on government procurement reflects China's legislative principle of ensuring the legitimate rights and interests of foreign-invested enterprises.  Although in practice, some foreign-invested enterprise involved in sensitive industries such as national security and network security are less competitive with domestic enterprises due to various factors (such as cost) considered in the government’s decision-making.  The practical effect of this provision is uncertain and shall be taken into consideration under the totality of the government practices. 
7. 《外商投资法（草案）》（2018）与国家安全及信息共享

Foreign Investment Law (draft)(2018) and State Security and Information Sharing
《外商投资法（草案）》（2018）第33条规定，国家建立外商投资安全审查制度，对影响或者可能影响国家安全的外商投资进行安全审查。依法作出的安全审查决定为最终决定。第31条规定，国家建立外商投资信息报告制度，信息报告的内容和范围按照确有必要、严格控制的原则确定。外国投资者或者外商投资企业通过企业登记系统以及企业信用信息公示系统向商务主管部门报送投资信息；通过部门信息共享能够获得的投资信息，不得再行要求报送。第29条第3款规定，对涉及事前许可的投资领域，“有关主管部门应当优化、整合办理流程，通过统一受理、联合办理、信息共享等方式为外国投资者申请许可提供便利。” 

 Article 33 of the Foreign Investment Law (2018) stipulates that the government will establish a security review system for foreign investment to consider whether the investment may impact or likely impact national security.  The decision on such national security review made in accordance with the law are final.  Article 31 stipulates that the government establishes a foreign investment information reporting system, and the content and scope of such information reporting be determined based on necessity and strict controls.  Foreign investors or foreign-funded enterprises must submit investment information to the competent government department through the enterprise registration system and enterprise social credit public information sharing platform.  The investment information obtained by interdepartmental information sharing is not required to be submitted again.  In the Article 29 (paragraph 3), for investment in industries that require prior approval, “the relevant authorities shall optimize and integrate handling procedures, and facilitate foreign investors’ application by means of unified acceptance, joint handling and information sharing.”
对于所有国家来讲，主权利益均高于一切。因此，对于涉及国家安全的外商投资，将按照《 国家安全法》（2015）年的规定进行审查。该法还专门列举出“对影响或者可能影响国家安全的外商投资、特定物项和关键技术、网络信息技术产品和服务、涉及国家安全事项的建设项目，以及其他重大事项和活动”为重点审查对象。可以预测，会有更多的与安全审查相关的规定出台，例如，2017年6月1日，国家互联网办公室正式实施《 网络产品和服务安全审查办法（试行）》。 

  For all nations, national sovereignty is paramount.  Therefore, foreign investment implicating national security must be reviewed in accordance with the provisions of the National Security Law (2015).  The law also specifically lists “foreign investments, specific items and key technologies, cyber information technology products and services, construction projects involving national security and other major matters and activities that affect or may affect national security” as the focus of the review.  It can be predicted that there will be more provisions related to such national security safety review to be promulgated in the future.  For example, on June 6, 2017, the Cyberspace Administration of China officially implemented the Measures for Safety Review of Networking Products and Services (Trial).
2017年6月20日，商务部颁布《 关于进一步加强外商投资信息报告制度和信息公示平台建设有关工作的通知》（商资函[2017]318号），对外资监管的途径主要将通过信息报告制度进行，变事前审批为事中事后监管，实际上这一监管思路对于内资企业也同样适用。2014年8月7日，国务院颁布《 企业信息公示暂行条例》，规定在工商行政管理部门（国家市场监督管理总局）登记的企业信息应当通过企业信用信息公示系统进行公示。这一改变一定程度上借助了科技和大数据技术的发展，使得信息的搜集、验证、上报等环节更加简便、及时和准确。但是，商务部主管的外资公示和工商行政管理部门（国家市场监督管理总局）主管的同时适用于内外资的公示制度不尽相同，该两部法规也同时强调了外资企业公示的信息也将通过信息平台和政务云与其他相关政府部门共享。在实践中，外商投资企业如何报告、需要报告哪些信息、如何平衡信息报告和企业商业秘密的保护需求，均为企业合规管理需要注意的问题。 

 On June 20, 2017, the Ministry of Commerce promulgated the Notice on Further Strengthening the Foreign Investment Information Reporting System and the Construction of Information Publicity Platform (Shang Zi Han[2017] NO.318), which changed prior approval to on-going and ex-post supervision and stipulated that the main method to supervise foreign capital is the information reporting system.  Such regulatory approach is also applicable to domestic enterprises.  On August 7, 2014, the Interim Regulations on Enterprise Information Publicity promulgated by the State Council stipulated that the enterprise information registered in the administrative department of industry and commerce (now the State Administration for Market Regulation) must be publicized through the enterprise credit information publicity system.  Such change, to some extent, is due to the development of science, technology and big data, making the information collection, verification, and submission more convenient, timely and accurate.  However, the information availability of foreign investment, which is also applicable to domestic investment, managed by the Ministry of Commerce is different from that managed by the administrative department of industry and commerce (now the State Administration for Market Regulation).  Also, the two regulations simultaneously stress that the information publicized by foreign-invested enterprise should be shared with other relevant government departments through information platforms and government service clouds.  In practice, how foreign-invested enterprise report, what information they need to report, and balancing information reporting requirements with commercial secret protection is an issue that should be considered by a corporation’s compliance and management team. 
总的来讲，《外商投资法（草案）》昭示了中国进一步深化对外开放的决心和对外资内资统一平等对待的立法方向。其条款多为宣示性、原则性规定，征求意见结束后对该草案进行实质性修改的可能性不大，有望尽快通过。该法的通过有利于降低外商投资企业长期合规成本，减少针对外商投资企业的特殊法律规定和普遍适用所有投资者的法律之间的冲突，优化营商环境，最终过渡到有限领域外和特殊地域及区域外的外商投资企业和内资企业无差别对待。一方面，鼓励外商投资的措施将减少；另一方面，对外资监管将主要使用网络安全、国家安全、反腐败、反垄断、反不正当竞争等内外统一适用的制度性工具进行。同时，虽然《 中外合资经营企业法》、《 外资企业法》和《 中外合作经营企业法》法将被废除，其衍生出的大量行政规章和地方法规，在5年的过渡适用期间仍会对企业经营产生影响。如何判断具体细节问题（例如外商投资企业的最高决策机构董事会和中国《 公司法》下最高决策机构股东会如何协调应结合《 公司法》本身也面临的再次修改进行考量）所适用的法律规定、规避法律冲突的风险、策略性预判选择适用的法律规定仍然是一项需要专业知识进行系统规划的法律合规工程。 

 In general, the Foreign Investment Law reflects China’s determination to further deepen its opening-up, and demonstrates the legislative direction of uniform and equal treatment of both domestic and foreign investment, whose provisions are mostly declarative and principled.  It is unlikely for Standing Committee of the National People's Congress to make substantial changes to this draft, and it is expected to be adopted as soon as possible.  The adoption of the law is conducive to reducing the long-term compliance cost of foreign-invested enterprises, minimizing conflicts between special provisions for foreign-invested enterprise and laws applicable to all investors, and optimizing the commercial environment.  Eventually, there will be no differential treatment between domestic enterprises and foreign-funded enterprises outside of certain industrial fields and special regions. On one hand, measures to encourage foreign investment will be reduced.  On the other hand, foreign investment supervision will mainly use institutional tools such as concerns and procedures related to cybersecurity, national security, anti-corruption, anti-monopoly, and anti-unfair competition, and will apply to both domestic and foreign investments.  At the same time, although the Law of the PRC on Sino-Foreign Equity Joint Ventures, the Law on Foreign-invested enterprise, and the Law of the PRC on Chinese-Foreign Contractual Joint Ventures will be abolished, a large number administrative regulations and local regulations derived from those laws will still impact business operations during the five-year transitional period.  How to locate the applicable provisions for specific details (for example, the board of directors as the highest decision-making body of a traditional foreign-invested enterprise and the shareholder meeting as the same highest decision-making body under the Chinese Company Law should be considered in conjunction with the revision of the Company Law itself), avoid the risk of conflicts of law, and to strategically predict the applicable provisions are still legal compliance projects that requires professional knowledge and systematic planning.
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